
IN AND FOR THE COUNTY OF MASON 

IN THE MATTER OF 1 
1 

THE RECALL OF CYNTHIA OLSEN, 1 
Port Commissioner of the Port 1 NO. 04-2-00636-1 
Of Tahuya, Washington ) 

VERBATIM REPORT OF PROCEEDINGS 

BE IT REPEIYBERED thac on the 9th day of August, 2334, 

the above matter cam? on for hearing before the HONORABLE 

DAVID R. DRAPER, Judge of the Superior Court of Lewis 

County, sitting at the Mason County Courthouse, City of 

Shelton, County of Yason, State of Washington; and the 

parties being present and represented as follows: 

THOMAS C. O'HARE, Attorney for Residents for 

Preservation of Quality of Life on Hood Canal; and 

JAMES K. SELLS, Attorney for Cynthia Olsen. 

WHEREUPOR, the following was had and done, to-wit: 
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THE CCURT: This is Cause Nc. 04-2-636-i. We're 

here for a hearing on the recall petition against Cynthia 

Dlsen, Port Commissioner. I have row read I believe 

everything tkat's been submitted. There are a couple of 

preliminary a~estions. Is everyone here that needs to be 

here? 

MR. O'HARE: Your Honor, I'm Tom O'Hare. I'n her? 

representing the petitioners on this recall petition. 

MR. SELLS: Your Honor, Jim Sells, representing 

Commissioner Olsen in this matter. 

THE COURT: I take it the prasecutor is not 

appearing today. We all got the brief that - the statement 

of law and so forth? 

MR. O'ZARE: He previously indicated to me that 

that's the exten; of his participation in this, Your Honor. 

THE C3URT: As a preliminary matter, in preparing 

for tnis I noticed that there was a recodification of a 

r-umber of - weii, in fact the whole chapter, and some of the 

briefing referred to the old RCW citations. I crosschecked 

those. I didn't find any meaningful difference. 

MR. SELLS: I think that's exactly correct, Your 

Honor. 

THZ COURT: You're agreed. I just wanted the 

record ;o show tkat we weren't all operating under, under 

RCW's that are no longer in effect. As a matter further of 
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procedural clarity hopefully, I was told that some felt that 

this hearing was going cs take some considerable time. And 

the way it would I guess would be if there was a need to 

provide a basis of knowledge of the petitioners, and is 

there any need for that? 

MR. C'HARE: In fact, Your Honor, I think my 

estimate to the clerk when I set this up was that it was 

gonna take less t h a ~  half a day, ai--d I didn't knox that ; 

could assure them how much less than half a day is where we 

were. In fact, Mr. Sells and I believe that we can obviate 

the need for any testimony, Your Honor. Mr. Sells 8p.d I 

have agreed and are willing to stipulate for purpose of this 

hearing to the admission of the petition for the recali with 

the attached motions and to the facts as they are stated in 

the memorandum in support of recall petition that I hsve 

filed in this matter. 

MR. SELLS: That's correct, Your Honor. 

THE COURT: Correct, a11 right. Now there's a 

supplemental memorandum in support of recall petitisn that I 

MR. O'HARE: Right. That doesn't have a factual 

recitation. 

THE COURT: I ~nderstand. I'm trying to make sure 

that we have originals and bench copies segregated. I doc't 

think . . . 
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the last pages of ,he prosecutcr's submission contains the 

ballet synopsis. The last pages of his petition to 

determine sufficiency, the last two pages are entitled 

ballot synopsis for recall 02 Cynthia Olsen. The prosecutor 

is, of course, chsrged with the statute - by the statute 

with preparing this, and one cf yo.-ir casks today is to 

deternine the sufficiency of that ballot synopsis. 

THE COURT: I understand. 

MR. SELLS: And I should add, Your Honor, if in 

the fact there is a ballot, then that synopsis is fine with 

us. I'm not gonna seccnd guess the prosecutor. 

MR. O'HARE: We're not objecting to the bailot 

synopsis as prepared by the prosecutor either, Your Honor. 

Your Honor, this may be cart before the horse, but just as a 

way of defining what I think we're doing, and I will hand up 

to -four Honor the original and a copy of a proposed form of 

order which I believe would be appropriate at the conclusion 

of today's hearing, Your Honor. 

THE COURT: Is there any objection to the 

admission of the petition for recall as Exhibit 1? 

MR. SELLS: No, Your Honor. 

TEE COYRT: It's admitted as Exhibit 1. 

Zxhibit N3. 1 identified, offered 
and admitted into evidence. 

THE COURT: Anything else preliminary to argument? 
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Do you want to set any rimeframes for argument or q l v e  ZE a 

prediction perhaps? 

MR. O'HARE: Sy way of a prediction, Your Honcr, 

about fifteen minutes for me. 

MR. SELLS: Probably about the same for rr.e. 

THE COURT: Okay, 211 right. Then as far as order 

is concerned, the order in which you g 3 ,  I'm qoing to 

suggest that zhe petitianers fcr recaii go first. 

MR. SELLS: Very good, Your Honor. 

MR. O'HARE: Your Honor, the mstter that you're 

here to consider today is whetner or not the voters of the 

Port of Tahuya gec a chance to first circulzte petitions and 

then xltimately vote Dn  he recali of one of their Port 

CornrnissLoners. The specific actions - it's not a partic~lar 

mystery there's been some contention out at the Port of 

Tahuya, and so folks nave known for some time that there's 

some substantial substantive disagreements out there. 

One of those - one of the things that happer.ed is t h a ~  

a group of fclks brought 2 lawsui~ against two of the P3rt 

Commissioners alleging that zhey had violated zhe open 

public meezings act, alleging that they had held a number of 

telephone meetings. That's a lawsuit that Eas filed 

incividually and personally against the two port - two of 

the three port co~~m~issioners. 3ne of the tk.ree port 

cornmissioners was not sued, and aqain not a particular 
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mystery that he was most recentiy elected and has been 

substantively in disagreement with the other two port 

com~nissi=ners aboat a n-mber of ma~ters. 

So at the ~ i m e  of the events that we're here talkiKq 

about there was in existence - not threatened, but in 

existence - a lawsuit against Ms. Olsen individually. Ac a 

meeting in June, the topic was raised as to whether or not 

the Port of Tahuya shouid indennify the two port 

commissioners that had been sued and have the port pay :heir 

iitigation expenses. At that time, Commissioner Christen 

made it clear that he opposed that motion, and that he 

thought it was a conflict of interest for either of the 

other conunissioners to vote on those resolutions as to their 

own indemnification and defense. It wasn't voted on ir, 

Jl~ne. 

In July it came before a special meeting of the Port ~f 

Tahuya called basically specifically for the purposes of 

considering several resolutions, and those are the 

resolutions that are before the Court. And the resolutions, 

without going through them in great particularity, tziked 

about having the port defend and indemnify and provide 

lawyers to defend the lawsuit, the specific lawsuit that was 

in existence against Com~issioners Olsen and Gilbert, and 

2ny future lawsuits. And it named a specific lawyer, a 

dell-known Seattle law firm, to be hired to defend those 
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lawsuits and szid that if for axy reason thers was a 

conflict, there would be yet another lawyer hired to defend 

the second of  he port commissioners. 

It is o11r argument that when you've got an existing 

lawsuit and someone offers to hire your iawyer for yox, that 

is in and of itself ar.d by its very nature conferring a -Jery 

direct financial benefit on you. I think Your Honor has 

been present at enough trials and heard enough arguments 

about reasonzble attorney's fees to know what an 

extracrdinary benefit having someone else provide your 

lawyer for yo2 is in sisnificant litigation. 

'There is a Washingtor statxte, the Ciashington Code of 

Ethics for Municipal Employees, which states very clearly 

that you can't as a municipal officer vote on a resolution 

which confers a direct financial benefit on yourself. The 

statute was anended in recent years to make it even clearer 

than it previously had been that even in areas where yo9 can 

vote to confer a financial benefit on yourself or where, 

where, where the port can confer a financial benefit on a 

port officer, you can't vote to do that for yourself. 

Commissi~ner Olsen was perfectly capable of voting to 

have Commissioner Gilbert indemnified and defended. T h ~ t ,  

that was her right and obligate - her right as a pcrt 

commissioner, her obligatior if she believed that was good 

policy under the particular port statute tnat exists that 
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says that under certain circuxstances the port can provide a 

iefense. That's RCW 53.3s - I believe it's 208. Nc, no 

question that that stat,~te under certain circumstances 

allows the majority of a port corrmission to make a decision 

to defend and indemnify a port corrmissioner that they 

believe has acted in good faith and they believe has beer 

sued while acting in the perfornance of their duties. 

But what that statute doesn't do and what the Nuniclpal 

Code of Ethics specifically says it does not do is permit 

you to vote on indemnifying and defending yourself. Now it 

used to be that the question of whether you could enter into 

the contract and the question of whether you could vote wss 

all one and the same. But it was amended a couple of years 

ago to make it clear that even in circumstances where you 

can - where there is a legitimate reason to confer a benefit 

on a municipal employee, that particular municipal officer 

cannot vote on his or her own action. But in this 

particular case, that's what was done. 

Now counsel would F.ake an argument that in certain 

~ircumstances this creates some disiocation in terms of, in 

terms of the vote. And obviously when you have a three- 

nernber board, there's always sort of a tenuous majority. 

4nybody is missing 2nd there's any disagreement, you have a 

3ne to one vcte. That's kinda inconvenient sometimes, but 

it's the nature of a three-person board. And pretty - if 

J E R B A T I M  REPORT O F  PROCEEDINGS - 8 



2verybody is in agreement, if you've got a three-member psrt 

commission and say all three port com~issioners get sued, 

reasonably simple for the- to sequentially do a vote, 

approve it two tc nothing, hTou know, to indernn - deferd and 

indemnify one, then ancther, then another. That way nobody 

has voted on their own defense and indemnification. N2t a 

difficult process as lcng as there's agreement among the 

three camissicners that it's a good idea. 

Now in rhis instance there was not scch agreement, a n d  

it was known  here wasn't such agreement. It was knowR that 

one of the three corrmissioners thought this was 

inappropriate, tkat it was a bad idea and that he wouldn't 

vote for it. And so the other two commissioners faced a 

democratic dilemma in the sense that they cnly had two 

votes, they couldn't vote on their own, it wc.~ld fail by in 

effect a one-cne event split if they proposed it and if they 

abstained, and so they voted for it. Ms. Olsen voted to 

defend and indemnify herself, and she did it specifically 

because that's the only way it could pass because one of the 

commissioners diszqreed. Now that's just not a qood reasor- 

to vislate the ethics law. 

Now counsel wili argue one case, Barry vs. Johns, as 
- 

saying that this 1s not legally s.~fficient chzrge for 

recall. In that particular case - and I mention that that 

zictually happe~~ed before the statute got amended - there 

VERBATIM REPOX-F PROCEEDINGS - 9 



nonprofit board, and the city was negotiaticg a contract 

with that no~profit organization. And one of the terms of 

the contract was that that organization and that its 

directors would not be liable perscnally to the city for 

certain things. The coxrt ruled - and the city coancilr.en 

that were, that were nonprofit directors voted on and fcr 

that resolution. The court ruled that that sort of - that 

contract provision was not a direct financial benefit to 

those ciky cou~.ciimen, and therefore declined to apply the 

Municipal Code af Ezhics. 

There was an argumenc about whether or not the clty 
-- __- ___ _ _ _ A  -- - --- -- - - - . - - 

lcouncilmen should have voted, but the port didn't have the 

benefit of the now newly added segment of the Munlclpal Ccde 
- - - - - - -  -- - - 

of Ethlcs thar said that very clearly, even when it's 
_ -  __. _ _ - -  - - 

appropriate to have such a contract, that you doE't get tc 
-- -.-A - - --% -. 

vote on lt yourself. The court In that case had to take a 
- -- _ -- 

look - the argument that was made was the appearance of 

fairness argument, and the court said, well, it's not a 

quasi-judicial proceeding and so they, so they didn't apply 

that. So the statcte has become clearer since that, since 

that case. 

And the other difference, the key difference betweer 

that case and what you'v? got here before you is that the 

Icourt there spent its time trying to determine whether or 
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this and listening to these arguments, and that is in crder 

for these people to go and circulate petitions and in order 

for there LO be somethirg on the ballet, that sometl-,ing sn 

the ballet has to allege that the law has been broken. 

That's what misfeasance and malfeasance is. 

Now with that in mind, let's take just a minute and 

think abcut what happened here and think about what the 

petitioners want this Court to do. This is a situation with 

a three-member co~mission. One of the members of the 

corrmission is a member of the plaintiff in the lawsuit, the 

underlying lawsuit. Two of the members of the commission 

are defendants in that action. Now RCW 53.08.208 makes a 

provision that when a public officer, in this case th court f ._A- 

commissioner, is sued for actions taken as a port 

commissioner, therL the port in chis case - I think I said 

court commissioner - port commissioner, the port comrr,ission 

can indemnify them. And if you think about that, that's not 

ail that unusual that a public official, whether they be a 

school board ~.ernber or an irrigation district member, a 

judge, a clerk, Gets sued for something that they do as part 
'- - 
of their official duties, that their employer is gonna pay 

- c --- _- --.- - -- 

for defense. That's what 53.08.208 is all about. It's 

public policy, Your Honor. 

Stop and think for a minxte if what the petitioners are 

arguinq is In fact true, then anytime that you have a three- 
- 

1 
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can't vote on a personal services contract, for example, for 

your spouse if the city is gonna pay for it. 'You car.'t ~ o t e  

for the city or the port to buy some land from you. You've 

got to disqualify yourself from that. That makes perfect 

sense. 

Rut if ycu look at the case, the Barry v. Johns case, 

they draw a distinction between that sort of thing and the 

indemnification anc the liability limitation which it was ir. 

that. In Barry v. Johns, the court was not faced with a 

situation where these two commissioners who were serving on 

the, on the, oE the public body were sued. But what if they 

had been sued? Znder Fecicioner's rule, they would nave to 

defend their law - that lawscit against them as public 

officials with their own funds because one of the three 

commissioners was a political enemy of the other two. 

And that's exactly the case here, and that is simply 

not the law, Your Honor. If that's the law, then we are in 

trouble here in this state because as soon as the word gets 

out, there's not gcnna be anybody in their right mind that's 

gonna run for a port com~ission or a school district or any 

other three-person commission because they'll know that at 

some pcint one person, one person could stop the statutory 

and democratic process. And, Ycur Honor, that's not public 

policy, that's not democracy and that's not the law. Thank 

you. 
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THE COURT: Mr. O'Hare, do you wish to respond? 

MR. O'HARE: Very briefiy, the - ycu get back ~c 

the fact that there was a con~ract to hire a lawyer 

specifically tc benefit Ms. Olsen. That was the purpose cf 

the contract, confer a benefit upoR her. The statute simply 

said that on that contract, she had to abstain. She didn't 

abstain, she knowingly didp't abs~ain, and it subjected her 

to recall. The voters of the Port of Tahuya will get z 

chance to derer~~ine, depe~ding on j-our Honor's r~1ip.g~ 

whether they ~ h i n k  it's a good idea or a bad idea to recall 

Ns. Olsen, and they're gonna ultimately have the decisiorL 

here. All we're really talking about is whether or not they 

get a chance to have the dec - make that decision. I think 

under the law it's clear rhey should get that chance. Thank 

you, Your Honor. 

THE COURT: Mr. O'Hare, would you walk me through 

the argument on the effect of the change of the statute and 

MR. O'HARE: Well, the key change, Your Honor, was 

that it made - rhe statute was made clezr by adding the 

provision that says even when you can legitimately confer a 

financial benefit on a municipal cfficer, that officer czn't 

vote for it. 

THE COUZT: What it actually says is even thoug:~ 

2ne of the exemptions aliowing the awarding of such a 
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contract applies. 

MR. O'HARE: 2ight. That's right. 

THE COURT: So was there an exemption? 

P4R. O I H P . R E :  Well, I think, Your Honor, 53.38.2C8 

effec~ively is an exe~~ption. There's a specific statute 

that says that the port co~mission - ,he ports can defend 

and indemnify their port commissioners in certain 

circamstances. I think that is in effect an exemption that 

allzws the port to confer a financial benefit on its port 

comissisners. And but rnat still - that doesn't crezte an 

exemption froz the statute that says the individual 

commissioner can't vote on it. 

THE COURT: The way it's situated, the way thar 

phrase is situated in the statute would suggest to me that 

it's talking about an exemption from the rule that rhe 

officer P.ay not vote. The, the grammatical layout of the 

sentence suggests that to me, but I don't know of a list of 

exemptions where they - where it said you can't vote if \-cu 

have a beneficial interest except. 

MR. O'HARE: Well, this particular statute does 

ccntain some s ~ c h  exemptions where it says you can't enter 

into contracts, but here are some that you can. P.nd tr.ey 

did list some of those. 

THE COURT: I need to lcok at that. Where 1s 

that? 
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PR. O'HAW: T h a t ' s  i n  - t h a t ' s  w i t h i n  5C cr  

43.23.030. 

THE COURT: And t h a t  would  b e  i n  t h e  a t t a c h ~ . e n t ?  

MR.  O'HARE: Yes ,  Your Honor ,  I c o u l d  h a n d  ~p o n e .  

THE COURT: W e l l ,  I t h i n k  I h a v e  i t  h e r e .  T h e r e ' s  

q u i t e  2 b i t  t c  it t h e r e .  J ~ s t  t e l l  n.e what  s e c t i o r i  I t ' s  i z .  

MR. 0'HAP.E: The,  t h e  s p e c i f i c  s t a t u t e  s a y s  y c ~  

c a n ' t  d o  t h i s ,  a n d  t h e n  i t  g o e s  t h r o u g h  a  l i s t  o f  c e r ~ a i n  - 

h e r e  I ' l l  h a n d  it  u p ,  Your Honor - o f  c e r t a i n  t y p e s  o f ,  o f  

c o n t r a c t s  t h a t  c a n  b e  e n t e r e d  i n t o  b u t  t h e n  g o e s  on  t o  s a y ,  

u n d e r  t h e  amendment,  you d o n ' t  g e t  t o  v o t e  on  i t .  

TEE COURT: Now o n c e  a g a i n ,  t h i s  i s  a  l o n g  

s t a t u ~ e ,  a n d  I d o n ' t  want  t o  t a k e  y o u r  t i m e  by  m e  r e a d i n g  

i t .  P o i n t  t o  m e  t h e  l i s t  o f  t h e  e x e m p t i o n s .  

M R .  O ' H A R E :  Now Your Honor h a s  my c o p y  o f  i t .  

THE COURT: Is  i t  t h i s  s e c t i o n  s h a l l  n o t  a p p l y  t o  

t h e  f o l l o w i n g  c a s e s ?  

M R .  O'HARE: Yesh .  

THE COURT: Is  t h a t ,  i s  t h a t  t h e  l i s t  t h a t  y c u ' r e  

t a l k i n g  a b o u t ?  

MR. O'HARE: Yes, a n d  t h e r e ' s  a  l i s t  o f  - t h a t  

g o e s  cn f o r  a b o u c  a  p a g e  o r  s o .  

THE COURT: O k ~ y ,  S O  i n  t h e  l o g i c  t h a t  I a t  l e a s t  

am a t t a c h i n g  t o  t n e  l a n g u a g e  o f  t h e  amended a c t ,  t h i s  

p a r t i c u l a r  v o t e  would  h a v e  b e e n  l i s t e d  a s  a n  e x e m p t i o n .  
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donor. Four of them we've brought before you. The fifth 

3ne was the defense and indemnification of Commissioner 

Zilhert, which is not at issue here. El~t the four tna; we 

3ttached to the recall petition zll relate tc defense and 

indemnification in one form or another. They, they . . 
- 

THE COURT: I, I, understand now. Yeah, I, i aid 

look at those, but the, the - as between was it Gilbert, 

Gilbert and Olsen, they were considered as separate motions? 

PIR. C1HA2E: They did. 

THE COURT: Okay. 

MR. O'KARE: They were separate. 

THE COURT: I'm going to take a recess, take a few 

minutes to get - to organize my notes in preparation and my 

notes from 1istenir.g to the argurnenL, and I expect to have a 

decision for ycu in fifteen minutes. 

MR. O'HARE: Thank you, Your Honor. 

RECESS/COURT RECONVENES 

Court reconvenes on the same date, 
and the following is heard in the 
presence of the parties: 

THE COURT: Please be seated. I find that the 

zharges are not legally sufficient. That means taking the 

facts as true - no one disputes what happened - the voting 

das not illegal. I'm going to take a bit of time to try to 

sxplain this. 
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1 think it's fair to say that in the normal everyday - 

or there is no normal everyday question t h a ~  a benefit was 

conferred upon Ms. Olsen. But the legal question is is it 

the kind of benefit that is prohibited by law. And there is 

a personal money i~terest at stake, but there's also a 

public policy against which it must be weighed. And the 

public policy is that permissive defense and indemnity of in 

this case port corrmissioners, in many cases other public 

officials. 

The case of Barry vs. Johns, although somewhat 

different on its facts, on its facts, does involve the 

benefit, and a financial benefit, because it is in effect a 

free personal liability insurance policy. Therefore, I 

think the logic of that case does apply here, and I want to 

mention some of what it says. It says we conclude, 

therefore, th&t RCW 42.23.030 - that's the statute allegedly 

violated here by Ms. Olsen - we conclude that that stztute 

applies only to municipal contracts involving business 

transactions. Let me pause, and I'm going out of the quote. 

Those, those are the kinas of things that are listed as 

exceptions in 42.23.030. Every one of them involves some 

money being paid directly to the public official. 

So back to the quote, applies only to municipal 

contracts involving business transactions, employment 

matters and other financial interest, and cannot be read to 

V E R B A T I M  R E P O R T  3F P 3 O C E E D I N G S  - 20 



should pass. And I, I just cannot accept that the laws that 

have been enacted would condone that. 

Even if I'm wrong about this, about my interpretation 

of Ms. Olsen's decision to vote on that particular 

resolution, I would find it very difficult to say that her 

decision to do it constituted misfeasance, malfeasance, or a 

violation of the oath of office. If this question is so 

legally close - I'm giving myself some benefit I guess to 

say that if I think it's close, it's close. But maybe not, 

maybe a higher court will disagree. But just assuming that 

for the moment, if it's that close, it's difficult and I 

would rule that it would not be sufficient given the intent 

requirement of the recall statute to proceed to an election. 

So this having been said, I think it's incumbent upon 

me to retain jurisdiction for the synopsis s~fficiency 

pending the possibility of an appeal and a different result 

And I do this even though there is an agreement as to the 

synopsis sufficiency. I had some questions abo.~t it that if 

we get to that I want to address, and if an appellate court 

rules d i f f e r e ~ ~ l y ,  they may have some things to say t.hat 

would affect ckie proper wording of the synopsis. Are there 

any questions? 

MR. O'HARE: No, Your Honor. 

MR. SELLS: I did not prepare an order because I 

wasn't sure what form an order would take, Your Honor. I 
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will do so and . . . 

THE COURT: What form should it take? That's an 

interesting question. It's a legal question. I believe we 

don't have a fact dispute, so if it's going to be taken up, 

I think the . . . Do these go straight to the Supreme 

- 
Court'? The Supreme Court would view it de nzvo, so ~ ' m  

thinking that the order would simply be that I find that 

there's - that the charges are not legally sufficient. My 

logic is not going to make much difference to them. 

MR. O'HARE: Vie will - I'm sure Mr. Sells will 

prepare an order, and I would have some confidence that we 

can agree on the form of an order and send it down to you in 

Lewis County. 

THE COURT: Okay. Is there anything else? 

MR. SELLS: Nothing further, Your Honor. 

THE COURT: We're adjourned. 

Court is adjourned. 

. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  
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